The Future of Employment ADR


New Rules for New Challenges 
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After Gilmer v. Interstate/Johnson Lane Corp.(�  �  PRIVATE HREF="#e1"�MACROBUTTON HtmlResAnchor Note 1�) the practice of requiring individual employees (not represented by unions) to agree in advance, and as a condition of employment, to the private arbitration of individual disputes arising from their employment has become increasingly widespr4ead. Like many plaintiffs' counsel-and like the Equal Employment Opportunity Commission (EEOC) and the National labor Relations Board (NLRB)-I view this trend with alarm.





Arbitration may be chap, efficient, private and final, but is it justice? Employees and job applicants should be justifiably suspicious of "agreements" by which they give up substantive rights and remedies (in the event of a legal dispute) just to obtain employment. Arbitration agreements have crossed my desk that go well past a mere choice of the arbitral-as opposed to the judicial-forum.. They are one-sided, overreaching attempts to eliminate entire areas of law that protect workers' rights. Fortunately, courts are showing signs of being suspicious of these arrangements.





Gilmer Background


In Gilmer, an employee who as a condition of his hire was required to register as a securities representative with the New York Stock Exchange (NYSE), was terminated and sued his employer for age discrimination under the Age Discrimination in Employment Act (ADEA). Under the terms of his NYSE registration application, however, the employee had agreed to arbitrate any controversy arising out of his employment or his termination. Although he argued that he should not be compelled to submit his statutory employment discrimination to a private arbitrator, the Supreme Court held to the contrary, deciding that the arbitration of claim under the ADEA does not contravene the statute's purposes.





The Court reviewed the NYSE arbitration procedures and found them to be adequate. It distinguished Alexander v. Gardner-Denver (�  �  PRIVATE HREF="#e2"�MACROBUTTON HtmlResAnchor Note 2�) the landmark case involving the effect of collectively bargained arbitration pursuant to a collective bargaining agreement on an employee's Title VII rights, on the grounds that the employees there had not agreed to arbitrate their statutory claims, the arbitration occurred in the context of collective bargaining, in which the employees were represented by unions, and the case was not decided under the Federal Arbitration Act (FAA) (�  �  PRIVATE HREF="#e3"�MACROBUTTON HtmlResAnchor Note 3�). The court concluded that even in cases involving statutory rights waiver of judicial forum in favor of arbitration does not do violence to the purposes of the statute as long as the remedies available under the statute were not impaired. Not fully addressed, however, were issues of class-wide relief or the proper role of the administrative agency involved, the EEOC, in obtaining a remedy appropriate to the vindication of the public's-as opposed to the individual's-interest in eradicating discrimination.





After Gilmer it seems settled that statutory claims of job discrimination may be subject to mandatory arbitration procedures. (�  �  PRIVATE HREF="#e4"�MACROBUTTON HtmlResAnchor Note 4�)





After Gilmer


Some big questions, however, remain unresolved. One of the hot button issues in this area is the extent to which employers, by compelling employees to agree in advance to arbitration of any and all work-related disputes, can limit the rights and remedies-particularly the right to a trial by jury-which traditionally have been available for, e.g., discrimination, harassment or wrongful termination.





What if, for instance, the affected employee never even knew that he or she was giving up rights to judicial determination of statutory claims (with its attendant remedies) at the time the employment relationship was begun? The Ninth Circuit Court of Appeals held in Prudential Insurance v. Lai (�  �  PRIVATE HREF="#e5"�MACROBUTTON HtmlResAnchor Note 5�) that, to be enforceable, an agreement to arbitrate must have been knowingly entered into by the employee: "Congress intended there to be at least a knowing agreement to arbitrate employment disputes before and employee may be deemed to have waived the comprehensive statutory rights, remedies and procedural protections prescribed in Title VII and related state statutes." Congress' intent was manifested in this regard as recently as in the debates leading to the passage of the Civil Rights Act of 1991: only "where the parties knowingly and voluntarily elect to use these methods," is arbitration appropriate, said Senator Dole.(�  �  PRIVATE HREF="#e6"�MACROBUTTON HtmlResAnchor Note 6�)





Practically the same day Lai was decided, the Ninth Circuit answered the obviously related question: What if the employee knows she's giving up rights, but is forced by the employer's superior bargaining power to do so anyway? Graham Oil Co. v. Arco Products (�  �  PRIVATE HREF="#e7"�MACROBUTTON HtmlResAnchor Note 7�) decided not in the context of employment, but in the context of the relationship between franchiser and franchisee, invalidated an arbitration clause in a franchise agreement which deprived the arbitrator of the authority to award exemplary damages or attorney's fees (both of which were expressly provided for by the controlling statutes, the Petroleum Marketing Practices Act. (�  �  PRIVATE HREF="#e8"�MACROBUTTON HtmlResAnchor Note 8�) That act's one-year limitations period was also contravened by a 90-day period provided for in the agreement. The court struck the arbitration clause, observing: "that the franchisees may agree to an arbitral forum in no way suggests that they may be forced by those with dominant economic power to surrender the statutorily-mandated rights and benefits that Congress intended them to possess."





The U.S. Supreme Court has also been heard from recently on the issue of limitations on remedies in arbitrations. The issue in Mastrobuono v. Shearson Lehman Hutton, (�  �  PRIVATE HREF="#e9"�MACROBUTTON HtmlResAnchor Note 9�) was: What if the dominant party's contract's choice of law provision operates to eliminate, e.g., punitive damages? The court addressed an arbitration provision selecting the law of New York which allows courts, but not arbitrators, to award punitive damages. (�  �  PRIVATE HREF="#e10"�MACROBUTTON HtmlResAnchor Note 10�) The plaintiffs, a couple who had sued their stockbroker and won a $400,000 punitive damages award in arbitration, asked the court to hold that the Federal Arbitration Act (FAA) pre-empts the Garrity rule. (Since it had just done something very similar in Allied Bruce Terminix Cos. V. Dobson, (�  �  PRIVATE HREF="#e11"�MACROBUTTON HtmlResAnchor Note 11�) the chances looked good for such an outcome.) The defendant argued that the parties' choice of law evidenced an express agreement that punitive damages should not be awarded. The court took neither position, but construed the parties' "Client Agreement" (which included a provision for use of the NASD Code of Arbitration Procedure which in turn contemplates punitive damages) in such a way as to uphold the award.





The decision was not the sweeping resolution of the question both sides hoped for, and its cautious approach suggests that the court may have more to say if either (or both) of the Ninth Circuit cases referred to above makes it up.





California Law Developments


The California Supreme Court has not yet been called upon to decide a case involving mandatory employment arbitration. It has, however, issued several decisions interpreting arbitration clauses which should be of interest to employment litigators and arbitrators. In Monarche v. Heily & Blase, �  �  PRIVATE HREF="#e12"�MACROBUTTON HtmlResAnchor (Note 12�) the court, over a strong dissent from Justices Kennard and Mosk, held that an arbitrator's award is final and binding upon the parties: "[A}n arbitrator's decision is not generally reviewable for errors of fact or law, whether or not such error appears on the face of the award and causes substantial injustice to the parties."








The major providers of arbitration services…have taken stands against mandatory arbitration agreements which delete existing remedies from those which an arbitrator may award.











In Advanced Micro Devices v. Intel Corp. (�  �  PRIVATE HREF="#e13"�MACROBUTTON HtmlResAnchor Note 13�) the court more recently held that an arbitrator is not bound by literal language of the contract under dispute when it comes to fashioning a remedy. Relief not contemplated in the agreement may be awarded, since "arbitrators, unless expressly restricted by the agreement of the parties, enjoy the authority to fashion relief they consider just and fair under the circumstances existing at the time of arbitration, so long as the remedy may be rationally derived from the contract and the breach." It seems fair to read the AMD cases as yet another endorsement of arbitration from a court which seems predisposed to ADR procedures in the employment dispute arena. The same might be said for at least some of California's Courts of Appeal. In Vianna v. Doctor's Management Company, (�  �  PRIVATE HREF="#e14"�MACROBUTTON HtmlResAnchor Note 14�) the First District Court of Appeals upheld an agreement to arbitrate "any dispute" regarding "enforcement" of the employment agreement. The court held that the agreement clearly covered the claim for breach of the covenant of good faith and fair dealing being litigated in the present action. The court concluded that arbitration was required because the action "ha(d) its roots in the relationship between the parties which was created by…their agreement."





Challenges to mandatory arbitration will continue and, as they work their way through the courts, will provide employers and employees with some guidance as to what to expect. Cases to watch include Rosalene Burton, et al. V. Archer Management Services, (�  �  PRIVATE HREF="#e15"�MACROBUTTON HtmlResAnchor Note 15�) in which employees of a copying and document management service providing in-house services to local banks and law firms have claimed that an arbitration agreement imposed on them is an unfair or unlawful business practice as defined by the California Business & Professions Code, sec. 17200. This agreement, among other things, deprives them of punitive damages, limits remedies otherwise available under statutory and common law, eliminates meaningful discovery and even modifies existing limitations periods for various statutory and other claims.





While Burton does not take on directly the constitutional issue posed by the waiver of the right to jury trial, another case in Northern California, Duffield v. Robertson Stephen, (�  �  PRIVATE HREF="#e16"�MACROBUTTON HtmlResAnchor Note 16�) does just this. The plaintiff alleges sexual harassment and sex discrimination and challenges the widespread securities industry's practice of forcing employment claims into arbitration on the grounds that it violates her right to a jury trial.





The EEOC has also expressed its dissatisfaction with mandatory arbitration agreements. On April 25, 1995, the EEOC adopted a new policy which supports voluntary arbitration of employment disputes, but opposes arbitration agreements that employees must sign as a condition of the initial or continued employment. The policy also declares that the EEOC will receive and process charges regardless of the existence of mandatory arbitration agreements. This policy has not yet been officially published. The policy was instituted after the EEOC's Houston office successfully enjoined and employer from requiring employees to sign a mandatory arbitration agreement. In United States v. River Oaks Imaging and Diagnostic, (�  �  PRIVATE HREF="#e17"�MACROBUTTON HtmlResAnchor Note 17�) the court found that the company's actions against employees who refused to sign the company's ADR policy "might constitute retaliation against those employees for making complaints to the EEOC." The company was, therefore, enjoined from retaliating against any past or present employee "because of that employee's opposition to the mandatory ADR policy."





More recently, the NLRB has issued a complaint against an employer that required its employees to agree to mandatory arbitration. In Bentley's Luggage, (�  �  PRIVATE HREF="#e18"�MACROBUTTON HtmlResAnchor Note 18�) the board's Florida regional office alleged that the practice violates section 8(a)(1) of the National Labor Relations Act in that it impairs the rights found in section 7 of the Act to engage in protected concerted activity. Additionally, a violation of section 8(a)(4) of the Act is alleged on the theory that an arbitration agreement impedes and employee's access to the NLRN itself. Significantly, no allegation is made that a union, or union organizing, was actually involved. Thus, it may turn out that mandatory arbitration in and of itself can land an employer in trouble with the NLRB and/or the EEOC.





In California, State Sen. Nicholas Petris has introduced Senate Bill No. 1012 which would amend Section 1281 of the Code of Civil Procedure and Section 12940 of the Government Code to prohibit pre-dispute agreements to arbitrate claims under the California Fair Employment and Housing Act (FEHA). A similar bill has been introduced by Assemblyman Villaraigosa in California's lower house.








Highlights of New Rules


The American Arbitration Association has developed the California Employment Dispute Resolution Rules based on a study of the Association's rules by the Northern California Employment Advisory Committee.





The Association has also assembled a select and diverse panel of neutrals for employment disputes throughout California. The rules took effect in June.





John True III, Special counsel to Rudy, Exelrod, Zieff & True, and Kirby Wilcox of Morrison & Foerster, spearheaded the effort to draft the rules revisions for the Advisory Committee. The committee was comprised of 14 employment management and plaintiff attorneys, retired judges and full-time professional arbitrators.





Some of the highlights of the California Employment Dispute Resolution Rules:


Selection of Neutral When an employment dispute is filed with the AAA, parties will receive the names of the entire California Employment Panel and will have 10 days to mutually agree upon an arbitrator.





Representation Any party may be represented by counsel or by any other person whom the party designates.





Discovery The arbitrator shall have the authority to order such discovery, by way of deposition, interrogatory, document production, or otherwise, as the arbitrator deems necessary to a full and fair exploration of the issues in dispute.





Arbitration management Conference The arbitrator shall conduct the conference with the parties and/or their representatives, in person or by telephone, to explore and resolve matters that will expedite the proceeding such as issues of discovery, applicable laws, standards, rules of evidence and burdens of proof, and allocation of attorney's fees and costs.





Burden of Proof The parties shall bear the same burden of proof and evidence as would apply in court. However, the arbitration will proceed without the technical pleadings and evidentiary standards which exist in litigation, thereby avoiding costly delays.





Award The arbitrator may grant any remedy or relief that the arbitrator deems just and equitable, including, but not limited to, any remedy or relief that would have been available to the parties had the matter been heard in court.








Private ADR Services Providers





Finally, the major providers of arbitration services, including the American Arbitration Association (AAA), have taken stands against mandatory arbitration agreements which delete existing remedies from those which an arbitrator may award.





The California Employment Dispute Resolution Rules were born of a desire to ensure that, while litigation and legislation (described in part above) to define the proper contours of mandatory arbitration of individual employment disputes took its course, there would be a mechanism available to guarantee at least the rudiments of fundamental due process to employees forced into a system against their will. As Gilmer arbitrations began to look as if they would be more and more frequent, a group of practitioners and arbitrators led by Prof. Joseph R. Grodin in Northern California met to discuss what could be done to address the problem. One approach, Prof. Grodin proposed, was to create a set of "ethical" rules by which arbitrators would be guided when faced with these unusual (for them) situations. The general notion was that arbitrators would decline to accept a case in which the basic tenets of fair play were not present.





Several of the practitioners and arbitrators involved in this effort found their way onto the AAA's Advisory Committee for Northern California. The Advisory Committee quickly expanded its list of tasks to include a review of the AAA's then-current dispute resolution rules to see how they could be improved. The author and Kirby Wilcox, an experienced management-side representative at Morrison & Foerster, were drafted to assist the AAA's David Weinberg in a thorough overhaul and revision.





First, the three of us conducted a careful review of each and every provision of the AAA's dispute resolution rules. Changes were made, and a first draft was presented to the Advisory Committee. Valuable suggestions and insights resulted from a lengthy meeting on the rules. A second draft was generated after written comments were also provided, and this draft was again reviewed by the Advisory Committee and then submitted to the AAA for its approval. Negotiations with the AAA's management resulted in the present version.





Three important principles lie beneath these rules, which went into effect on a pilot basis in California only on July 1, 1995:


Procedural Fairness The rules are written so that arbitrators who agree to arbitrate employment disputes involving an individual (as opposed to a union) and an employer under the auspices of the AAA must follow certain procedures. First, such discovery as may be necessary to permit the full and fair resolution of the dispute must be permitted. Unlike rules promulgated by other organizations, these rules do not limit depositions, interrogatories or the like. Rather, a proceeding in the nature of a case management conference is contemplated at which the arbitrator will, after ascertaining the basic nature of the dispute, make decisions on the nature and extent of discovery required.


Substantive Fairness The presumptions, burdens of proof, substantive law and remedies provided in applicable statutory and case law will be followed. Although the rules recognize that arbitration is a streamlined process, they are clear that the choice of arbitral form must not deprive the parties of substantive rights and remedies they would have had they gone to court.


Arbitral Accountability The Advisory Committee recognized the danger inherent in a system in which employers may have recourse to the same arbitrator, or arbitration provider, while an employee may use the system only once. Thus, an arbitrator is required to provide a reasoned decision supporting his or her award. The advisory group wrestled with the question of confidentiality in this context. It was recognized that many employers value arbitration precisely because the process, and the facts leading up to the dispute, can be required to be confidential. Others felt, to the contrary, that where statutory rights are involved, the process should be public except in very unusual circumstances. Ideally, and index of an arbitrator's prior awards, including the reasons therefore, should be available to an individual faced with an arbitration proceeding and the necessity to choose an arbitrator.





Ultimately, it was noted that recent revisions in California law require that an arbitrator disclose his or her prior involvement with a party to an arbitration including the "results" in any previous arbitration proceedings. Thus, the Advisory Committee decided to table the issue in view of California law. However, the problem remains a thorny one.





Conclusion


In October 1994, the Labor and Employment Law Section of the California State Bar conducted an MCLE program in which a mock trial of an employment discrimination case was put on by some of the section's best known practitioners. A hypothetical fact situation was developed which highlighted trial issues commonly encountered in employment cases. With the assistance of the national Jury Project, the section hired a "live" eight-person jury. The jury heard the evidence, its deliberations were videotaped, and a comprehensive report was made the next day by the Jury Project consultants using excerpts from their video. As one might imagine, there was much to learn about how juries view the cases which make up the stock in trade of many employment practitioners.





The program was more than must an exercise in honing trial skills, however. It was something of an experiment. Because of the increasing popularity of Gilmer arbitrations, it seemed like an interesting exercise to put some of the same facts to both a jury and an arbitrator and see what results would be reached by each. A well-known private arbitrator was asked to sit alongside the jury, hear the same evidence, and render an award at the same time as the jury did.





Most in attendance at the program thought that the jury would react to the emotional tale told by the plaintiff and award large amounts of compensatory and punitive damages. The arbitrator, on the other hand, was predicted widely to be likely to view the evidence more dispassionately, and to render a more modest award for the plaintiff, if not find for the employer.





To our surprise, the exact opposite occurred: the jury defensed the case, and the arbitrator found in favor of the plaintiff, awarding actual, compensatory and even punitive damages. The jury verdict and the arbitration award were something of an eye-opening vindication of the notion that arbitration proceedings, rather than jury trials, can be an appropriate venue for the adjudication of employment disputes.





The debate on these issues rages on. While it does, the importance of ensuring fundamental fairness in mandatory arbitrations cannot be overstated. The California Employment Dispute Resolution Rules are an important step in this direction.








EndNotes


The author is a partner in the law firm of Rudy, Exelrod, Zieff & True. in San Francisco. He is an active mediator and arbitrator and serves on the AAA's Northern California Advisory Committee. Along with Kirby Wilcox and David Weinberg, he drafted the AAA's California Employment Dispute Resolution Rules.
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